POTENTIAL RULE B
KILLERS

Despite some of the more dire predictions, the Second
Circuit’s rulings in Consub Delaware and STX Pan
Ocean have left the remedy of Rule B attachments
relatively unscathed. However, there are always new
threats on the hotizon, and below are a few of the
challenges to Rule B currently on appeal:

THE SHIPPING CORPORATION OF INDIA
LTD. v. JALDHI OVERSEAS PTE LTD.

The issue on appeal is whether Rule B permits the
attachment of funds transfers being sent for the benefit of
a defendant. In Aqua Stoli Shipping, the Second Circuit
stated that Rule B applied to funds transfers both
originating from and being sent to the defendant.
However, Consub Delaware (in a footnote) left open this
issue. Oral argument was held in early May and a decision
is expected shortly. If the District Court decision is
affirmed, then maritime creditors would only be able to
attach funds transfers being sent by defendants, minimizing
the usefulness of the remedy.

MUR SHIPPING B.V. v. RTI LIMITED

The focus of this appeal is whether Rule B actions violate the
Due Process Clause of the US Constitution, and if so,
whether maritime creditors ought to be required to show at
the outset that the foreign defendant has sufficient minimum
contacts with the US to render it fair for the court to assert
jurisdiction over them. This argument was spawned by the
Second Circuit’s decision in Porina v. Marward Shipping
Co. finding that there was no jurisdiction over a shipowner
who only had unintentional contacts with the US. The few
District Courts who have heard this argument have rejected
it, but one District Court certified the question for appeal
itself this past February.
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RULE B AND THE
ECONOMIC
DOWNTURN

It has become common knowledge among the maritime
community that Rule B filings saw a tremendous surge as
the dry bulk market collapsed this past Autumn, leading to
widespread defaults and the liquidation of a number of
major players. According to the Clearing House (the
operator of CHIPS which has a 96% market share over
domestic and international USD payments), between
October 1, 2008, and January 31, 2009, maritime creditors
filed nearly 1,000 lawsuits seeking to attach a staggering
$1.35 billion in assets, constituting one-third of all civil
lawsuits filed in the Southern District of New York.

Shocking statistics aside, a look at the hard numbers
provides some interesting observations. As the chart to the
right demonstrates, beginning in January of 2009, the
number of Rule B filings began to decline and has arguably
reached its normal pattern of moderate growth over time.

STX PAN OCEAN V. GLORY WEALTH

One reason for the decline may have been the Second
Circuit’s decision in STX Pan Ocean (UK) Co., Ltd. v.
Glory Wealth Shipping Pte Ltd., which confirmed the
effectiveness of an already increasingly popular strategy to
avoid maritime attachments — registering to do business in
New York. Given the relatively low costs and hassle
involved, foreign maritime debtors have registered in
droves to prevent their funds transfers from being
attached.

CHAPTER 15 ANCILLARY PROCEEDINGS

Another factor in stemming the tide of Rule B filings is the
effectiveness of using ancillary proceedings filed under

Chapter 15 of the US Bankruptcy Code to stay or vacate
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Rule B attachments filed against foreign creditors in

liquidation. While Chapter 15 has been on the books since

2005, it was seldom utilized. It authorizes a US Bankruptcy

Court to recognize a foreign bankruptcy and grant relief to

assist the foreign debtor in liquidation by vacating maritime

attachments and turning over the funds to be administered

in the foreign bankruptcy proceeding.

MODEL RULE B ORDER

Arguably the greatest contributing factor in the decline in
the success rate of Rule B filings, however, was the new
burdens placed by overwhelmed District Court judges on
maritime creditors seeking attachment orders. These
additional requirements (which varied according to the
individual judge assigned) culminated in the issuance of a
Model Rule B Order by the Board of Judges of the United
States District Court for the Southern District of New
York this past April. The salient features of the Model Rule
B Order are:

1. A built-in expiration date.

If no funds are attached within 60 or 90 days (at the judge’s
option) from the issuance of the attachment order, it will
expire automatically and the case will be dismissed without
prejudice. Moreover, the Model Order mandates dismissal
if the underlying arbitration or litigation on the merits for

which security is sought is not commenced within 45 days
of the issuance of the attachment order. These deadlines
can be extended on application.

2. Limits on the property that can be attached.
Judges now have the option to limit attachment to funds
transfers originating from defendants only, or to permit
traditional attachment of funds transfers either originated
or being sent for the benefit of defendants.

3. Limitations on service of the attachment order.
Judges may also now direct that the initial service of the
attachment order be made by the US Marshal’s Service,
rather than permitting maritime attorneys to use private
service companies. Further, the Model Order gives
garnishee banks the option of declining to accept service
via electronic means and also gives garnishee banks the
right to charge a “reasonable” fee for processing an
attachment order. At least one bank has already taken
advantage of this situation by assessing a $300 fee per
attachment order processed.

4. Requirement to show property in the District.

Some judges have lately begun refusing to issue attachment
orders unless maritime creditors can provide evidence that
a maritime debtor will be transferring USD funds through
New York banks in the near future, which is often an
insurmountable burden.

SOME GOOD NEWS

Despite the chilly reception some judges have given to
maritime creditors there are some hopeful signs. For
example, in Kalafrana Shipping Ltd. v. Sea Gull
Shipping Co. Ltd., contrary to the longstanding rule that
there is no maritime jurisdiction over the breach of a
contract for the sale of a vessel, the court found that a
mixed contract for the sale and repair of a vessel was
within the court’s admiralty jurisdiction. Thus, the scope of
maritime jurisdiction may be expanding, at least in the case
of contracts providing for a “mix” of maritime and non-
maritime obligations.




<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Sheetfed Coated v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Error
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /CMYK
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments true
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /CreateJDFFile false
  /Description <<

    /BGR <>
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e9ad88d2891cf76845370524d53705237300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc9ad854c18cea76845370524d5370523786557406300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /CZE <>
    /DAN <>
    /DEU <>
    /ESP <>
    /ETI <>
    /FRA <>
    /GRE <>

    /HRV (Za stvaranje Adobe PDF dokumenata najpogodnijih za visokokvalitetni ispis prije tiskanja koristite ove postavke.  Stvoreni PDF dokumenti mogu se otvoriti Acrobat i Adobe Reader 5.0 i kasnijim verzijama.)
    /HUN <>
    /ITA <>
    /JPN <FEFF9ad854c18cea306a30d730ea30d730ec30b951fa529b7528002000410064006f0062006500200050004400460020658766f8306e4f5c6210306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103055308c305f0020005000440046002030d530a130a430eb306f3001004100630072006f0062006100740020304a30883073002000410064006f00620065002000520065006100640065007200200035002e003000204ee5964d3067958b304f30533068304c3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020ace0d488c9c80020c2dcd5d80020c778c1c4c5d00020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /LTH <>
    /LVI <>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken die zijn geoptimaliseerd voor prepress-afdrukken van hoge kwaliteit. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /POL <>
    /PTB <>
    /RUM <>
    /RUS <>
    /SKY <>
    /SLV <>
    /SUO <>
    /SVE <>
    /TUR <>
    /UKR <>
    /ENU (Use these settings to create Adobe PDF documents best suited for high-quality prepress printing.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /ConvertToCMYK
      /DestinationProfileName ()
      /DestinationProfileSelector /DocumentCMYK
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure false
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles false
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /DocumentCMYK
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /UseDocumentProfile
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


